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STEELE, Chief Justice:



Adam Lecates, the defendant below, appeals froBu@erior Court final
judgment of conviction. After a bench trial, thi@ak judge found Lecates guilty of
Possession of a Deadly Weapon by a Person Prahib@a appeal, Lecates argues
that the trial judge: (1) abused his discretiorfdlng to suppress a firearm found
during an allegedly unreasonable search; and (Bllleerred by convicting him
without sufficient evidence that he possessed thet. We find no merit to
Lecates’ arguments arAFFIRM . Because we recognize certain inconsistencies
amongst our precedents addressing gun posses&aiswitake this opportunity to
explain definitively that we apply distinct possessstandards when analyzing the
sufficiency of the evidence supporting PDWDCF aid\HPP convictions.

FACT AND PROCEDURAL BACKGROUND

On December 28, 2007, at around 12:30 a.m., Nestl&€&ounty police
received a report of gunshots in the Brookmont Baamea. Witnesses reported
that a white Pontiac and a gold Chevrolet Luminedspway from the scene of the
shooting. Approximately eight minutes later, as QWD Officer Christopher
Sarnecky neared Brookmont Farms, he passed a Wawamence store less than
a mile from the reported gunfire’s location. Saieobserved a white Pontiac
and a gold Lumina parked at that Wawa'’s gas punifssalso observed two other

cars parked nearby with 10 to 12 people millinguahbe parking lot. Officer



Sarnecky executed a U-turn and returned to the WaWwese two other cars and
most of the people had left by the time Sarneckyrned.

Sarnecky and another responding officer “boxede’ Pontiac and Lumina
with their patrol cars and detained three persdmeszates, David Gaunt, and
Michael Allen. When Sarnecky encountered the nmecates stood between the
Pontiac and Lumina, while Gaunt and Allen sat i@ Bontiac. No one occupied
the Lumina. Sarnecky questioned Lecates aboutuh@na for approximately 15
minutes, but Lecates claimed to know nothing allbat car. Sarnecky searched
DMV records and learned that the Lumina’s title hadently been transferred but
the new owner had not yet registered the vehicle.

After an additional 15 to 20 minutes passed with ane claiming the
Lumina, Sarnecky deemed the car abandoned andgaddao have it towed. In
accordance with NCCPD policy, he conducted an itorgnsearch, and on the
Lumina’s front bench seat, under the armrest, hadaa 9mm Ruger pistol. In the
glove box, Sarnecky found the Lumina’s title sigrimdLecates. Sarnecky then
arrested Lecates for possession of a deadly welaypanperson prohibited and for
carrying a concealed deadly weapon.

Lecates waived his right to a jury trial in excbarfor the State dropping the
concealed weapon charge. Lecates did not conbest His prior conviction

rendered him a “person prohibited” from possessindeadly weapon. Before



trial, Lecates moved to suppress the handgun, igithat the police unlawfully
searched the Lumina. At the suppression hearimgates called Allen as a
witness. Allen testified that he and the Pontiatriser, Robert Barnett, arrived at
the Wawa in that vehicle shortly before Sarneckiiey stopped for gas, and Allen
used the restroom. When Allen returned, severaplgestood in the parking lot.
Knowing Gaunt and Lecates, Allen greeted them. nGapproached Allen from
the Lumina’s passenger’s side and Lecates apprdaftben the driver's side.
Allen testified that Gaunt was “flashing” the Rugand was “bragging about
something.” Although Allen testified that Gaunt svaever in the Pontiac,
Sarnecky testified that he personally removed Gdrorh that vehicle. After
hearing testimony from Sarnecky and Allen and amguis) from counsel, the trial
judge orally denied Lecates’ motion to suppresstine

Notwithstanding some confusion between the tualge and counsel, the
trial judge then proceeded with Lecates’ bencH.triéNeither side presented any
further testimony, and the only new evidence iniceti by the State included
Lecates’ conviction record and firearms recordsashg Gaunt's step-father as the
Ruger’s registered owner. The trial judge conwdcteecates of PDWPP. This

appeal followed.

! The attorneys appeared to be under the impresbianthey were arguing only the

suppression issue on that day, but the trial junkjeeved they would immediately try the case if
he decided that the police legally obtained the gun



DISCUSSION
On appeal, Lecates advances two claims of erfarst, he argues that the
trial judge erred by denying his motion to supprées firearm. Second, Lecates
claims that the State presented insufficient ewidetio establish that he possessed
that firearm.

l. The Trial Judge Did Not Abuse His Discretion By Deging Lecates’
Motion to Suppress.

In denying Lecates’ motion to suppress, the tpmlge determined that
Sarnecky reasonably considered the Lumina abandbeeduse Lecates denied
owning that car and a significant period had passébout anyone asserting
ownership. Lecates argues that the inventory beafiolated his Fourth
Amendment rights because the police lacked reasom@atln articulable suspicion
that he had committed a crime, and therefore illggketained and questioned him
in the Wawa parking lot.

The State argues that the report of a Pontiac abhdnana involved in a
shooting nearby provided sufficient grounds forrneaky to temporarily detain
Lecates for questioning. Given that basis for idetg Lecates, the State argues
that the facts that Lecates denied owning the pdrthat no one else asserted an
interest in the car, made it reasonable for Sagpnéckimpound the vehicle and

conduct an inventory search.



We reviewde novothe denial of a motion to suppress evidence baseath
allegedly illegal stop and seizufe We must decide whether the totality of the
circumstances supports a reasonable and articidabggcion for the detentich.

We define “reasonable suspicion” as “the officedbility to ‘point to
specific and articulable facts which, taken togetivgh rational inferences from
those facts, reasonably warrant th[e] intrusidn.”Here, Sarnecky reasonably
detained and questioned Lecates after receivirgpart that a gold Lumina and a
white Pontiac sped away from the Brookmont Farnea aafter the reported
gunfire. Within minutes of receiving that repdgrnecky saw a gold Lumina and
a white Pontiac less than a mile away from the esa@nthe shooting. It was
reasonable to infer from those facts that those aathe Wawa were likely the
same ones reportedly involved in the shootingwas$ also reasonable to infer that
Lecates, who was standing between the two cars, ma&g known something
about the cars or the shooting. Therefore, Sagneeksonably detained and
guestioned Lecates, and the resulting seizure rarehiory search of the Lumina

did not violate the Fourth Amendment.

2 Lopez-Vasquez v. Sta@b6 A.2d 1280, 1285 (Del. 2008).
3 See generally Terry v. Ohi892 U.S. 1 (1968).

4 Coleman v. Statb62 A.2d 1171, 1174 (Del. 1989) (quotingrry, 392 U.S. at 21).

> We find no merit to Lecates’ contention that S&ky should have questioned all of the

Wawa employees and customers about the LuminaenGive nature of Wawa'’s business as a



Il. The State Presented Sufficient Evidence to Esblish that Lecates
Possessed the Gun.

The trial judge, acting as fact finder, determinbat Lecates had: (1)
knowledge of the gun’s location; (2) an abilitypot the gun under his control; and
(3) intent to possess or otherwise control theopistTherefore, he concluded that
Lecates constructively possessed the gun. Lectdass that the State presented
insufficient evidence to establish beyond a reaslendoubt that he constructively
possessed the firearm. He asserts that the adnattelence only shows that
Gaunt possessed the gun and that, even if he @®oatas near the gun, he lacked
the intent necessary for constructive possessiofhe State responds that
accessibility rather than physical control is tl@dhstone of possessioni.e.,
Lecates had access to the gun and therefore pedsbssgun.

We review to determine whether, viewing the evident the light most
favorable to the State, a rational trier of faatldohave found the defendant guilty
beyond a reasonable doubt of all the elementseothiarged crimé.

Lecates and the State articulate different testednstructive possession of
a firearm. The State claims that the governing rsithat:

The custodian of an automobile is presumed ... te ltlminion and
control of contraband found in the automobile; andif under the

convenience store, Sarnecky reasonably believadtiba_umina’s owner would have returned
within the time he waited and detained the threa.me

6 Winer v. State950 A.2d 642, 646 (Del. 2008).



totality of the circumstances, such dominion andtic may be found
to be a conscious dominion and control, the evidaacsufficient to
warrant the conclusion of “possession” as to trstadian’
Lecates claims that the test for the constructivespssion of drugs articulated in
White v. Stateontrols:
[T]lo establish constructive possession, the Statestnpresent
evidence that the defendant: (1) knew the locatibthe drugs; (2)

had the ability to exercise dominion and controérothe drugs; and
(3) intended to guide the destiny of the drugds...

Recognizing that our pertinent case law is notregt clear, we take this
opportunity to restate the correct test for cortiive possession of a firearhn.
Much of the confusion arises from our previous rafits to distinguish between
the possession of stolen godtishe possession of a deadly weapon by a person
prohibited! possession of a deadly weapon during the commissi@ felony:?

and the various drug possession critheJo help clarify existing inconsistencies,

! Evans v. Statel992 WL 404282, at *2 (Del.).
8 906 A.2d 82, 86 (Del. 2006).

9 “[B]oth in common speech and in legal terminolpthere is no word more ambiguous in

its meaning than possession. It is interchangealBd to describe actual possession and
constructive possession which often so shade imecamother that it is difficult to say where one
ends and the other begindNational Safe Deposit Co. v. Ste282 U.S. 58, 67 (1914).

10 See generally Crawley v. Stag85 A.2d 282 (Del. 1967).

1 11Del. C.§ 1448.

12 11Del. C§ 1447.

13 See, e.g.11Del. C.§§ 4751-54.



we discuss below several of our significant preo&zldrom the last 40 years.
These cases demonstrate that we analyze PDWPPspiossalifferently than
PDWDCF possession. Specifically, we apply a mameitéd definition of
possession to PDWDCF than PDWPP because, unlikblissing PDWPP,
establishing PDWDCF requires evidence of physicallability and accessibility.

We Analyze PDWPP Under the Same Standard as Drug Possession

In Mack v. Statewe sought to define possession as it relateDWPCF
We determined that “the general ‘dominion, contaoid authority’ definition of
‘possession’ used in drug cases” and “the genedaiminion, control, and
authority’ definition used in the presumption argifrom ‘possession’ of recently
stolen goods” are inapplicable to PDWDEF“Possession of the contraband, Per
se, actual or constructive, is the crux of the eratt such cases. Proximity of the
contraband, and immediate control thereof, is moteasential element of those
definitions.™

To the contrary, PDWDCF requires more than mepalgsessing a guf.

As it relates to PDWDCF, we determined that:

14 See312 A.2d 319, 322 (Del. 1973).

15 Id.
16 Id.
o Id.



[T]he word “possession” has a more limited meanthgt it requires

the elements of availability and accessibility. W@d that a felon is

in “possession” of a deadly weapon, within the nnegnof

[PDWDCF], only when it is physically available occessible to him

during the commission of the crime. General “ddomnand control”

of a weapon located elsewhere, and not reasonabbssible to the

felon, obviously is not the test under [PDWDCE].

We continue to agree with that test for PDWDCF pes®-’

Our possession calculus became somewhat murltiewfog our holding in
Sexton v. Staf@ In Sextonwe applied thlackPDWDCF possession standard to
a PDWPP chargeé. Reviewing the sufficiency of the PDWPP evidenaoe,
inaccurately stated that “[tlhe jury need only hdeand the weapon physically
available and accessible to the defendant and weedict is amply supported by
the record® Physical availability and accessibility of a weapalone are not
sufficient to establish PDWDCF. As we explainedMack possession as used in

the PDWDCEF statute “has a more limited meaninghttiee general definition of

possessio® We concluded that to establish possession the Stast present

18 Id.

19 See Maddrey v. Stat2009 WL 1654545 (Del. Supr. June 15, 2009).

20 See generallg97 A.2d 540 (Del. 1979)ev'd on other groundby Hughes v. Statd37
A.2d 559, 566 (Del. 1981).

21 d. at 547.
22 Id. (citing Canty v. State394 A.2d 215 (Del. 1978Mack 312 A.2d 319).

23 Mack 312 A.2d at 322.

10



evidence that the weapon was physically availabl& @ccessibléen addition to
establishinggeneral dominion and contrét

It is also clear that we should not have applied Mack PDWDCF
possession standard 8exton a PDWPP case. We distinguished PDWPP from
other possessory offenses because, in those camksurike establishing
PDWDCEF, it is the possession of the contrabapet, se that is prohibited?
Possession of a deadly weapon by a person prathilsii per seviolation of 11
Del. C. 8§ 1448. The more limited PDWDCF possession d&fimi(requiring
physical availability and accessibility) does npply to PDWPP?

In Pauls v. Statewe clarified ourMack PDWDCF possession standafd,
and reaffirmed that “[a] person is in ‘possessioha deadly weapon only when it
is physically available or accessible to him durihg commission of the crimé®
“The elements of availability and accessibilitywaver, do not require the weapon

to be in the offender's immediate physical possessir within easy reaching

24 Id.
25 Id.

26 See Maddrey2009 WL 1654545, at *5.

21 See generally76 A.2d 157 (Del. 1984¥ee also Maddrey2009 WL 1654545, at *3.

28 Id. at 160 (quotingviack 312 A.2d at 322).

11



distance of the offendef®” We determined that “[tjhe purpose of the [PDWDCF]
provision is to ‘prevent a “non-violent” felony fmo becoming a violent one,’ and
the term ‘during the commission of a felony’ as dise 11 Del. C. § 1447
encompasses a somewhat extended time frdine.”

In Barnett v. State Barnett appealed both his PDWDCF and PDWPP
convictions:* Although we did not fully explain that the Staeist still establish
general possession, we correctly noted thaack the Court “construed the word
‘possession’ in [the PDWDCF statute] as encompgsdine elements of
availability and accessibility®® We reversed Barnett's PDWDCF conviction
because “[t]he record evidence does not suppanidanf) that the firearm inside of
a locked box in a hallway linen closet was avadabhd accessible to Barnett
during the commission of any felonious drug activif§.”

In addressing Barnett's PDWPP conviction, we againliegppthe Mack
PDWDCF possession standdfdSpecifically, we relied oSexton’sholding that

to establish PDWPP “a jury must find that a weap@is ‘physically available and

29 Pauls 476 A.2d at 160 (citations omitted).

30 Id. (quotingMack 312 A.2d at 322)see also Maddrey2009 WL 1654545, at *3.
3 Barnett v. State691 A.2d 614, 615 (Del. 1997).

32 d. at 617.

33 d. at 618.

34 See idat 6109.

12



accessible to the defendant””Based on this misapplication Mfack we reversed
Barnett’'s PDWPP convictioff. We concluded that, under Tlel. C. § 1448,
Barnett did not possess a firearm locked insida bbx in a hallway linen closet
because it was not physically available and adokesso Barnetf! What we
should have applied was the general constructivesgssion test, ndWlack’s
“more limited” PDWDCF possession téét.

In Miller v. State this Court moved away from applying thdack
PDWDCF possession standard to PDWPP cHsédthough we did not explicitly
addressSextonor our other precedents that equated PDWDCF paissesnd
PDWPP possession, we did correctly distinguish betwthose two crimes, as
follows:

Unlike the statute defining the crime of PWDCF, t®et 14438(a)

contains no requirement of temporal possessiore PWDCF statute

prohibits weapon possessionring the felony. In contrast, Section

1448(a) makes it a crime for a prohibited persopdssess a weapon

or ammunitionat any time. Therefore, under Section 1448(a), the

State need only prove that a defendant possessendrolled a
weapon at some point, not necessarily at the tinmsaarrest?

» Id. (citing Sexton397 A.2d at 547).
¥

0 d.

% See Mack312 A.2d at 322.

3 See generall2005 WL 1653713 (Del.).

40 Id. at *3 (emphasis in originalyee also Maddrey2009 WL 1654545, at *5.

13



We correctly concluded that establishing PDWPP doais require presenting
evidence that a deadly weapon was physically dvailand accessible at the
specific time of arrest.

In Godwin v. Statewe returned to our holdings Bextonand Barnett*?
NotwithstandingMiller this Court again applied an incomplete versiotheiMack
PDWDCF possession standard to a PDWPP case. \éal:std®ossession’ of a
weapon under 1Del. C. § 1448 means that the weapon is ‘physically alkala
and accessible to the defendarif.” Although we did not fully explain that the
State must prove possession generally in additmrthe weapon’s physical
availability and accessibility, we did note thatspession may be actual or
constructive’’ and defined constructive possession as occurmiviteti a person
‘has both the power and the intentiat a given time t@xercise controbver a
substance.”

From reviewing the past 40 years of possessiotepents, we recognize the

need to clarify several points. We originally rgozed that PDWDCF's

4 Id; see also Maddrey2009 WL 1654545, at *5.

42 See2006 WL 1805876, at *1 (Del.).

43 Id. (citing Barnett 691 A.2d at 619 (quotin§exton397 A.2d at 547)).
o 1d. at*1.

4 Id. (quotingThomas v. Stat@005 WL 3031636, at *2 (Del.)).

14



possessory element has a “more limited” meaning tither possessory crim&s.
Unlike other possessory crimes.d, drug possession) where “[p]ossession of the
contraband, Per se, actual or constructive, i<t of the matter[,]” establishing
PDWDCF requires mor&. The PDWDCF statute does not forbid possesg&am
se rather, “forbidden is its availability under cari circumstances[,]” and “the
general ‘dominion, control, and authority’ defioiis of possession are too
broad.”® Therefore, we correctly concluded that “a felerin ‘possession’ of a
deadly weapon, within the meaning of [PDWDCF], omien it is physically
available or accessible to him during the commissibthe crime.** That is not
to say, asSextonsuggests, that “[tjhe jury neeshly have found the weapon
physically available and accessibf.” The State must establish physical
availability and accessibilityin addition to proving actual or constructive
possession.

Contrary toSextonand its progeny, we find no reason to apply therén

limited” Mack PDWDCF possession standard to PDWPP cases. #f«dsta

46 Mack 312 A.2d at 322.

47 Id.
48 Id.
49 Id.

>0 397 A.2d at 547 (citin@€anty v. State394 A.2d 215 (Del. 1978Mack 312 A.2d 319)
(emphasis added).

15



Miller, it is a “crime for a prohibited person to poss@sgeapon or ammunitioat
any time’>* PDWPP’s possessory element is exactly like tirosgher possessory
offenses from which we distinguished PDWDCHRMack Possession of a deadly
weapon by a person prohibited, without more, is ¢thex of a PDWPP charge.
Physical availability and accessibility are notezdgml to establishing PDWPP.
Instead, PDWPP possession must be analyzed unelesathe standard as drug
possession.
The White v. State Constructive Possession Test Controls

The State asserts that Lecates, the Lumina’s @iastois presumed to have
dominion and control over any contraband found wvitthat vehicle. The State
relies onHolden v. Statewhere we stated:

The law places a heavier burden upon the custafigiee automobile

than upon a mere passenger in this respect. Tdust Gas held that

the custodian of an automobile is presumed, byorea$ his status as

custodian, to have dominion and control of contrabfound in the

automobile; and that if, under the totality of ttiecumstances, such

dominion and control may be found to be a conscolwsinion and

control, the evidence is sufficient to warrant thenclusion of

“possession” as to the custodin.

We conclude, however, that this supposed “presuaumptioes not accurately state

the test for possession of items found within aio@mwbile.

o1 2005 WL 1653713, at *3 (emphasis in original).

32 305 A.2d 320, 322 (Del. 1973).

16



Apparently out of whole cloth, we first suggesterawley v. Stat¢hat an
automobile’s custodian is presumed to have domiramal control over all
contraband found within that automobife. In Crawley, this Court primarily
addressed an entirely different presumptiores"the rule that guilt of . . . theft
may be inferred from the unexplained possessiaradntly stolen goods® We
summarized the State’s evidence as follows:

On April 19, 1966, at about 8:00 A.M., a truck opi@no company
was stolen from the street in front of its storeWlmington. The

truck contained two organs, furniture-moving padsyd organ

instruction manuals. The driver-employee of thenpi company had
taken the truck home the night before, thus loaded, had returned
to the store early in the morning to punch his ticaed. The truck
was stolen during the few minutes he was in theesté\t about 8:45
AM., three [. . .] men in a U-Haul truck were obss=l at a

merchandise mart several miles outside Wilmingtibie; men were
not identified. The piano truck was found abandbaé the mart,
shortly thereafter, with the two organs and somé&efpads missing.
At about 11:30 A.M., the police apprehended a UiHauck near

Wilmington; it was being driven by Samuels, withrBey along side
him, and Crawley sitting in the rear. A searclhhaf truck, made upon
consent requested of Samuels only, disclosed saméure-moving

pads, two organ instruction manuals, and one sifaausic. The U-

Haul truck had been rented by Samuels early onrtbming of the

theft. The rental agent identified Samuels asréméer, but could not
say whether any one else accompanied him, exceat &m

unidentified [. . .] man drove Samuels to the reatgency’”

33 See235 A.2d 282, 284 (Del. 1967).
> d. at 283.

55 Id.

17



We reversed James Crawley and Robert Dorsey’sngrcenvictions on the basis
that “the State failed to prove possession of tharacter required to warrant a
presumption of guilt of the theft®

To invoke the presumption that Crawley and Dorsaymitted the theft, we
determined thatthe possession to be proved must be acaral must be shown to
include the elements of dominion, control, and adth over the stolen

®7 We noted that “[n]either of the appellants was dkvner, operator, or

property.
custodian of the truck” and “[tlhere was no evidenlcat either of the appellants
had any dominion or control over the vehicle ordtaen goods found thereir”
After concluding that “the Trial Court erred inratting in evidence against
these appellants the articles found in the truckl @ charging the jury that the
appellants were subject to the presumption of gb#re involved[,]” we
distinguishedFlamer v. Staté? on the basis that: “That case is inapposite becaus
the fact of possession was not in issue thereg#iendant in that case was the

driver and custodian of the automobile, by reasberaof he was deemed to have

control and dominion over-and therefore possessfehe stolen goods found in

%6 Id. at 284. Samuels did not appeal from his laraamyiction. Id. at 283.

57 Id.
o8 Id. at 284.

%9 Crawley,235 A.2d at 284 (citing 227 A.2d 123 (Del. 1967)).

18



the vehicle.®® Without providing any citations or further expédion, we created
ex nihiloa presumption that automobile custodians leteal possession of items
found in their vehicle§!

We did not suggest this type of presumptionFlamer. Like Crawley,
Flamer asserted that “the trial court erred in gpgl . . . the rule that the
unexplained possession of recently stolen proppdgmits a presumption of
guilt.”® Flamer contended that “the presumption of gsilimpermissible unless
the possession of recently stolen property is geasand exclusive,” and that he
was “not in exclusive possession of the stolen @riypbecause two other persons
were with him in the automobile in and about whicé articles were found®

We rejected Flamer's argument and adopted a eoyolb the general rule
that possession must be exclusive:

[T]he requirement that possession must be ‘exclisivi order to

incriminate, does not mean that the possession mestssarily be

separate from all others. An ‘exclusive possessitay be the joint

possession of two or more acting in concert. Wlieeeonly persons
having control of, or access to, the stolen prgpare the defendant

60 Id.

61 Id. As noted above, we held that presuming thefinfigossession requires proof of

actual possession.
62 Flamer, 227 A.2d at 126.
63 d. at 127.

64 Id.

19



and his co-conspirators, joint possession of téestproperty may
incriminate the defendant as well as his confedsraBefore the

corollary is applicable, however, there must be stabtial evidence
of the defendant’s complicity in the offense, afamn the possession
itself; there must be substantial proof that thdeddant acted in

concert with others in joint possession beforegresumption of guilt

may arise from the joint possessfan.

In applying this corollary (and only in this coxtg we referred to Flamer’s
custody of the vehicle containing stolen go&tss follows:

Applying the rule and its corollary in the casedrefus, it is clear
from the above statement of the State’s case lilea¢ twas substantial
evidence of Flamer's complicity in the burglarieBhat Flamer acted
in concert with the others, and with a common pagito commit the
burglaries is evidenced by the facts that the automobile inasis
custody and control; that all three men were segether shortly
before the burglaries; that, shortly after the bangs, Flamer was
driving the automobile containing the stolen goaisl the other
offenders; that he attempted to escape the pdine; of the three,
only Flamer had a cut which could be related toltleed on the door
of the Dill house.Such evidence of complicitg adequate, in our
opinion to warrant a charge on the presumptionwlt ¢pased upon
joint possessiofY.

We never held that Flamer was presumed to havealaptssession of the stolen
goods merely because the automobile was in histdédysand control.” To the
contrary, we noted:

In the instruction to the jury, the trial court e¢hed thatif the jury
found that the specified property was stolamd that this defendant

65

Id. (emphasis added).

66 Id.

67

Id. (emphasis added).

20



soon thereafter was in possession of that property . . . then that

possession is prima facie evidence of the commmssiahe larceny

and of the burglar{?
Contrary to Crawley, whether Flamer possessed stolen property foundnin
automobile under his custody and control was atarefor the jury.

In Gibbs v. Statewe repeated the evidently basel€sawleypresumptior??
We stated that “[w]e indicated in Crawley that thestodian of an automobile is
deemed, by reason of his status, to have contmbldaminion of stolen goods
found therein.®® We altered (and arguably eviscerated) that prpsom
however, by adding: “We emphasize that such danirand control must be
conscious. The rule must not permit placing thevedrof an automobile in
jeopardy of the inference of guilt by reason ofgaxty brought by a passenger into
his car, secretly and without his knowledde.After reviewing the totality of the
circumstances, we determined that Gibbs “had coascdominion and control

over the recently stolen tires found on the baek séthe car and in the trunk to

which [he] had the key”™®

68 Id.

69 See300 A.2d 4, 5 (Del. 1972).

70 Id.
n Id.
2 Id.

21



We cited this altered presumption as the basigHerlanguage iftdolden

upon which the State now reli€sIn somewhat inartful fashion, we described that

purported presumption as follows:

[T]he custodian of an automobile is presumed, Iagoa of his status
as custodian, to have dominion and control of @#nd found in the
automobile; and that if, under the totality of ttiecumstances, such
dominion and control may be found to be a conscaasinion and
control, the evidence is sufficient to warrant thenclusion of
“possession” as to the custodidn.

After Holden’s conviction was affirmed, he petitexhthe Delaware District Court

for a writ of habeas corpus. Holden argued that we evaluated the sufficierfcy o

the evidence supporting his conviction in the ligbt a constitutionally

impermissible presumptiofi. Despite finding our opinion “somewhat unclear,”

then District Court Judge Latchum denied Holderesitipn,”” having concluded

that “the Delaware Supreme Court did not apply @proper presumption in

reviewing the sufficiency of the evidencikdeed, it applied no presumptitff

73

74

75

76

See305 A.2d at 322.
Id.
See generally U. S. ex rel. Holden v. Ander8a13 F.Supp. 787 (D. Del. 1974).

Id. Holden citedStandards of Tot v. United Statexl9 U.S. 463 (1943) ariceary v.

United States395 U.S. 6 (1969)Id.

77

78

Id. at 790.

Id. (emphasis added).
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We agree with Judge Latchum’s ultimate conclusiat it is meaningless to
say that weresumeadominion and control.g¢., actual possession) but, at the same
time, require the State to establistnsciousor knowingdominion and contrdf’
We do not, however, agree with his interpretatiéri® Del. C. 8 4701. That
section of the Uniform Controlled Substances Adinds possession as follows:
“Possession,’ in addition to its ordinary meanimggludes location in or about the
defendant’s person, premises, belongings, vehialeotherwise within the
defendant’s reasonable contr8l.” Judge Latchum concluded that, under the
“express terms” of § 4701, a defendgetr sepossesses any drugs found in his
premises, vehiclegtc®

By defining possession as including “its ordinary meaningg tBeneral
Assembly demonstrates that the Judicial Branchois atone in its occasional
inartful descriptions. Nonetheless, we explainedhomas v. Statg¢hat § 4701

merely allows for constructive possession in addition to actual possession

& Id. at 790-91.

80 16Del. C.§ 4701.

81 See U. S. ex rel. HoldeB73 F.Supp. at 790-91. We reached a similar losizm in
Marvel v. State See290 A.2d 641, 644 (Del. 1972) (“The seized evidemes certainly located
in the appellant’s premises and this fact raiseebattable presumption that it was in his control

and possession.”).
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(possession’s “ordinary meaniigf and does not create per se rule of
possessioft Rather, it remains within the jury’s province decide whether a
defendant constructively possessed contraband.

In Thomas we held that the trial judge correctly definediuat and
constructive possessi8h.The trial judge instructed the jury that actuasgession
requires:

A person who knowingly has direct physical conteér a thing at a
given time ... Thepossessionof a drug by a passenger in an
automobile ignore thanproximity to, orawarenes®f, the drug in the
car. The State has the burden of proving a “psss@sthat amounts
to a conscious dominion, control and authority aherdrugs?

The trial judge definited constructive possess®in a

In addition to actual possession, possession imsludcation in or
about the defendant's person, premises, belongorgsehicle or
otherwise within his reasonable control. In otweards, a person
who, although not in actual possession, hath the power and the
intention at a given timdo exercise controbver a substance, either
directly or through another person or persons & tim constructive
possession of it. In order to prove constructiesgession the State
must show:
One, defendant knew of the location of the drugs.

82 “Actual possession is what most of us think ofpassession — that is, having physical

custody or control of an objectUnited States v. Nenadic889 F.Supp. 285 S.D. N.Y. 1988).
8 See2005 WL 3031636, at *2 (Del.).

.
8 Id. (emphasis in original). Black’s Law Dictionaryt83 (7th ed. 1999) defines actual
possession as: Physical occupancy or control oxegepty; see also Robertson v. Stat96
A.2d 1345, 1354 (Del. 1991) (“A person who knowinghls direct physical control over a thing
at a given time is regarded as being in actualgssssn of it.”).
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Two, that the defendant had the ability to exerdiseninion . . .
And three, had the intention to guide their destfhy

Because actual possession requires “direct physmatirol,” it is nonsensical to
“presume” (as we originally did i€rawley) that an automobile’s custodian has
actual possession over all contraband foangwherein an automobile. For all of
the above reasons, we conclude tHatden’s “presumption” is both unfounded
and unsound.

Instead, the appropriate question is whether lescadnstructively possessed
the firearm®’ Given our above analysis and conclusion that evéew PDWPP
possession under the same standard as drug possehsithree part constructive
possession test most recently outlinetMhite v. Staf® controls our review.

Therefore, to establish that Lecates construgtiypglssessed the gun, the
State needed to present sufficient evidence theates: (1) knew the location of
the gun; (2) had the ability to exercise dominiow @ontrol over the gun; and (3)

intended to guide the destiny of the §8n.Although “mere proximity to, or

86 Thomas 2005 WL 3031636, at *2 (emphasis in original). da Law Dictionary 1183
(7th ed. 1999) defines constructive possessiorCantrol or dominion over a property without
actual possession or custody of it.

87 At trial, the State asserted that it “relie[d] ihis case, on the classic definition of

constructive possession.”
88 906 A.2d 82.

89 Sedd. at 86.
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awareness of [contraband)] is not sufficient to leligth constructive possessioft,”
it is well established that circumstantial evidenoey prove constructive
possession:

Lecates concedes that the State presented soffewdence for a rational
jury to conclude that he knew the gun’s locatioHe challenges, however, the
sufficiency of the State’s evidence concerning twe remaining constructive
possession elements.

We conclude that the State presented sufficielste@ee to permit the trial
judge to conclude, beyond a reasonable doubt, Hemtates constructively
possessed the firearm. Viewing the evidence inliglé most favorable to the
State, the record reflects that: Lecates and Gaarne likely involved in the
reported shooting in the Brookmont Farms area; tescarove the duo in his
Lumina to the Wawa; Gaunt brandished a gun in #r&ipg lot sometime before
the police arrived; Lecates repeatedly lied tofgbkce about owning the Lumina;
and the police found the gun under the Lumina’atfigeat armrest. Given these

facts, we find that the State sufficiently demoatstd that Lecates knew the gun’s

% White 906 A.2d at 86 (citingolden 305 A.2d 320).

ol White, 906 A.2d at 86 (citindfoey v. State689 A.2d 1177, 1181 (Del. 1997)). Although
the State is usually able to present direct evidafqroximity and awareness, all the elements
of constructive possession may be establishedroyrostantial evidenceSee Skinner v. State
575 A.2d 1108, 1121 (Del. 1990).
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location, had the ability to exercise dominion awhtrol over that gun, and
intended to guide the destiny of that gun.
CONCLUSION

For the foregoing reasons, the judgment of theeBapCourt is affirmed.
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